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SUM M ARY OF TENTATIVE REC OM M ENDATION

This recommendation would reform evidentiary provisions governing mediation
confidentiality (Evidence Code Sections 703.5, 1152.5, 1152.6) to eliminate
ambiguities. In particular, the recommendation would clarify the application of
mediation confidentiality to settlements reached through mediation. Clarification
is critical to aid disputants in crafting agreements they can enforce. The
recofilmendation also would add definitions of "mediation" and "mediator" to the
Evidence Code, consolidate mediation confidentiality statutes in that code, and
clarify other aspects of mediation confidentiality.

This recommendation was prepared pursuant to Resolution Chapter 130 of the
Statutes of 1965, continued in Resolution Chapter 87 of the Statutes of 1995.
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M EDIATION C ONFIDENTIALITY

1 Mediation is an important means of dispute resolution.l There is broad

Z consensus that confidentiality is crucial to effective mediation.2 In recognition of

3 the importance of confidentiality, the Legislature added Section It52.5 to the

4 Evidence Code in 1985 on recommendation of the Law Revision Commission.3

5 With limitations, the statute protects mediation communications from admissibility

6 and disclosure in subsequentproceedings.
i The Commission deliberately drafted the confidentiality provision in a manner

8 that would allow different mediation techniques to flourish.a Since its enactment,
g courts and disputants have experimented with mediation in many diverse forms.

l0 There have also been significant legislative developments.5
1l Although the current statutory scheme provides broad protection, it has
12 ambiguities that cause confusion. In particular, there is a significant issue
l3 concerning preparation of settlement agreements parties can enforce.0 Clarification
14 would benefit disputants and further the use of mediation to resolve disputes.

15 EXISTING LAW

16 Section 1152.5 states the general rules pertaining to mediation confidentiality.
17 The other main statutory protections are Section 703.5, which governs competency
l8 of mediators (and other presiding officials) to testify in subsequent proceedings,
19 and Section 11 52.6, which restricts a mediator from fi l ing declarations and
20 findings regarding the mediation.

2l General Rules: Section 1152.5
22 Section 1152.5 remains the key provision protecting mediation confidentiality. It
23 currently provides:

L See, e.9. ,  Code Civ.  Proc.  $ 1775; 1996 Cal.  Stat .  res.  ch.6.

2. See, e.g., Kirtleyn,The Mediation Privilege'sTransitionfromTheory to Implementation: Designing
a Mediation Privilege Standard to Protect Mediation Participants, the Process and the Public Interest,
1995 J. Disp. Resol. 1; Perino, Drafting Mediation Privileges: Lessons from the Civil Justice Reform Act,
26 Seton Hall L. Rev. 1 (1995).

3. 1985 Cal. Stat. ch.73l; Recommendation Relating to Protection of Mediation Communications, 18
Cal. L. Revision Comm'n Reports 241 (1986) [hereinafter 1985 Recommendation].

4. 1985 Recommendation, supra note 3, at245 n.l.

5. In 1993, the Legislature passed a major substantive amendment of Evidence Code Section I 152.5.
See 1993 Cal. Stat. ch. 1261, $ 6. It also extended Evidence Code Section 703.5 (restricting competency to
testify in subsequent proceedings) to mediators. See 1993 Cal. Stat. ch. 1261, $ 5. Two years later, the
Legislature added Evidence Code Section 1152.6, which generally precludes mediators from fi l ing
declarations and findings regarding mediations they conduct. See 1995 Cal. Stat. ch. 576, $ 8. All further
statutory references are to the Evidence Code,unless otherwise indicated.

6. Compare Regents of University of California v. Sumner, - Cal. App. 4th -, 50 Cal. Rptr. 2d 2OO
(1996) (Section 1152.5 does not protect oral statement of settlement terms) withRyan v. Garcia,27 Cal.
App. 4th 1006, 33 Cal. Rptr. 2d 158 (1994) (Section 1152.5 protects oral statement of settlement terms).
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II52.5. (a) When persons agree to conduct and participate in a mediation for the
purpose of compromising, settling, or resolving a dispute in whole or in part:

(1) Except as otherwise provided in this section, evidence of anything said or of
any admission made in the course of the mediation is not admissible in evidence

' or subject to discovery, and disclosure of this evidence shall not be compelled, in
any civil action or proceeding in which, pursuant to law, testimony can be
compelled to be given.

(2) Except as otherwise provided in this section, unless the document otherwise
provides, no document prepared for the purpose of, or in the course of, or
pursuant to, the mediation, or copy thereof, is admissible in evidence or subject to
discovery, and disclosure of such a document shall not be compelled, in any civil
action or proceeding in which, pursuant to law, testimony can be compelled to be
glven.

(3) When persons agree to conduct or participate in mediation for the sole
purpose of compromising, settling, or resolving a dispute, in whole or in part, all
communications, negotiat ions, or sett lement discussions by and between
participants or mediators in the mediation shall remain confidential.

(4) All  or part of a communication or document which may be otherwise
privileged or confidential may be disclosed if all parties who conduct or otherwise
participate in a mediation so consent.

(5) A written settlement agreement, or part thereof, is admissible to show fraud,
duress, or illegality if relevant to an issue in dispute.

(6) Evidence otherwise admissible or subject to discovery outside of mediation
shall not be or become inadmissible or protected from disclosure solely by reason
of its introduction or use in a mediation.

(b) This section does not apply where the admissibi l i ty of the evidence is
governed by Section 1818 or 3177 of the Family Code.

(c) Nothing in this section makes admissible evidence that is inadmissible under
Section 1152 or any other statutory provision, including, but not l imited to, the
sections listed in subdivision (d). Nothing in this section limits the confidentiality
provided pursuant to Section 65 of the Labor Code.

(d) If the testimony of a mediator is sought to be compelled in any action or
proceeding as to anything said or any admission made in the course of the
mediation that is inadmissible and not subject to disclosure under this section, the
court shall award reasonable attorney's fees and costs to the mediator against the
person or persons seeking that testimony.

(e) Paragraph (2) of subdivision (a) does not limit the effect of an agreement not
to take a default in a pending civil action.

Notably, Section II52.5 does not define the term "mediation." This omission
was not accidental. When the statute was originally enacted, mediation was just
beginning to gain acceptance. The Commission considered it important to allow
use of different techniques, without legislative constraints. Thus, instead of
imposing a statutory definition of mediation, the Commission crafted Section
II52.5 to allow parties to adopt their own definition for purposes of their dispute.z
This was done by making Section tI52.5 applicable only where the parties

7. See 1985 Recommendation, supra note3, at245 n.\,246 n.4.

39
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I executed a written agreement reciting the statutory text and stating that the statute
2 governed their proceeding.a
3 In 1993, Section 1752.5 was amended in a number of ways, including
4 elimination of the requirement of a written agreement.e Apparently, the
5 requirement was considered onerous, particularly in disputes involving
6 unsophisticated persons. Although the amendment eliminated the requirement of a
7 written agreement, it left the term "mediation" undefined.

8 Competency of Mediators To Testify: Section 703.5
9 As amended in 1993,10 Evidence Code Section 703.5 makes a mediator

l0 incompetent to testify "in any subsequent civil proceeding" regarding the
11 mediation. The statute does not apply to mediation under the Family Code.
12 Additionally, it excepts statements and conduct that "could (a) give rise to civil or
l3 criminal contempt, (b) constitute a crime, (c) be the subject of investigation by the
14 State Bar or Commission on Judic ia l  Performance, or (d) give r ise to
l5 disqualif ication proceedings under paragraph (1) or (6) of subdivision (a) of
16 Section 170.1 of the Code of Civil Procedure." Before the 1993 amendment
17 extending Section 703.5 to mediators, the statute applied only to an arbitrator or a
l8 person presiding at a judicial or quasi-judicial proceeding.

19 Mediator Declarations and Findings: Section 11,52.6
20 Section 1152.6, enacted in l995,ll provides in significant paft: "A mediator may
2l not file, and a court may not consider, any declaration or finding of any kind by
22 the mediator, other than a required statement of agreement or nonagreement,
23 unless all parties in the mediation expressly agree otherwise in writing prior to
24 commencement of the mediation." Section 1L52.6 is intended to prevent a
25 mediator from coercing a party to settle by threatening to inform the assigned
26 judge that the party is being unreasonable or is pressing a merit less argument.l2
21 Section 1152.5 arguably did not accomplish this, because some courts had local
28 rules stating that a party participating in mediation was deemed to have consented
29 in advance to waive Section 1152.5 with reeard to havine the mediator submit an
30 evaluation to the court.13

8. 1985 Cal.  Stat .  ch.  731, $ l .

9.  See 1993 Cal.  Stat .  ch.  1261 (SB 401),  $ 6.  This 1993 amendment of  Sect ion 1152.5 remains the
only significant amendment of the statute, although there have been other technical changes. See 1992 Cal.
Stat .  ch.  163, $ 73; 1993 Cal.  Srat .  ch.219,971.7;1994CaI.  Stat .  ch.  1269, $ 8.

10. 1993 Cal.  Stat .  ch.  1261, $ 5.

11. 1995 Cal.  Stat .  ch.576, $ 8.

12. Kelly, New Law Takes Effect to Protect Mediation Rights, N. Cal. Mediation Ass'n Newsl., Spring
1996.

13. See, e.g., Contra Costa Superior Court, Local Rule 20'7 (1996).
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1 Other Protections
2 In addition to Evidence Code Sections 703.5, 1152.5, and 1152.6, there are
3 specialized statutes protecting mediation confidentiality to various degrees in
4 differing contexts.la Another source of protection is Evidence Code Section tI52,
5 which makes offers to compromise inadmissible to establish liability.ts Perhaps
6 most important ly,  the const i tut ional  r ight  to pr ivacyl6 encompasses
7 communications "tendered under a guaranty of privacy," and calls for balancing of
8 the interest in mediation confidentiality against competing interests.lT

9 PROPOSED REFORMS

10 The Commission proposes to add a new chapter on mediation confidentiality to
11 Division 9 of the Evidence Code. The substance of existing Sections 1152.5 and
12 1152.6 would be included in the new chapter. The proposal would reform existing
13 law in the following respects:

14 Definitions
l5 Now that a written agreement is no longer necessary for statutory protection, it is
16 important to define what constitutes a "mediation" within the meaning of the
11 statute. Without such a definition, the extent of the protection is unclear.
l8 For example, it is unclear whether the statutory protection applies in a court-
19 ordered or otherwise mandatory proceeding, as opposed to an entirely voluntary
20 proceeding. Similarly, it is unclear whether a settlement conference is a
2I "mediation" within the meaning of Section 1152.5.
22 Given the broad array of current dispute resolution techniques, and the
23 importance of confidentiality in promoting candor that may affect the success of
24 those techniques, a participant needs to be able to assess whether the proceeding
25 qualifies as a "mediation" for purposes of the statutes protecting mediation
26 confidentiality.ls

14. For examples of specialized mediation confidentiality provisions, see Bus. & Prof. Code $$ 461 .4-
467.5 (community dispute resolution programs), 6200 (attorney-client fee disputes); Code Civ. Proc. $$
1297.371 (international commercial disputes), 1775.10 (civil action mediation in participating courts); Fam.
Code $ $ 1818 (family concil iation court), 3 177 (child custody); Food & Agric. Code $ 54453 (agricultural
cooperative bargaining associations); Gov't Code $g 11420.20-11420.30 (administrative adjudication),
12984-12985 (housing discrimination), 66032-66033 (land use); Ins. Code $ 10089.80 (earthquake
insurance); Lab. Code $ 65 (labor disputes); Welf. & Inst. Code $ 350 (dependency mediation).

15. Section 1152.5(c) expressiy provides that the statute does not made admissible evidence that is
inadmissible under Section 1152 or another statute. "[E]ven though a communication is not made
inadmissible by Section 1152.5, the communication is protected if i t is protected under Section 1152."
Section | | 52.5 Comment.

16. Cal .  Const.  ar t . I ,  $ 1.

17. Garstang v. Superior Court, - Cal. App. 4th -, 46 Cal. Rptr. 2d 84 (1995).

18. For an example of the uncertainty in application, see id. (alluding to but not resolving whether
sessions before an ombudsperson employed by a private educational institution constitute "mediation"
within the meaning of Section I152.5).
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1 This recommendation would add a definition of "mediation" to the Evidence
2 Code. It would be broad, stating simply: "'Mediation' means a process in which a
3 mediator facilitates communication between disputants to assist them in reaching a
4 mutually acceptable agreement."le The definition would encompass a purely
5 voluntary mediation, as well as a mediation in which participation is court-ordered
6 or otherwise mandatory. Language in Section 1152.5(a) arguably restricting its
7 protection to voluntary mediationS would be deleted.
8 The proposed definition of "mediator" is also broad. A "mediator" is "a neutral
9 person who conducts a mediation." An important restriction applies: The mediator

10 must lack authority to compel a result or render a decision. Thus, although parties
11 may be required to participate in a mediation, the mediator cannot force them to
12 accept any particular resolution.
13 The broad definitions of "mediation" and "mediator" recognize and embrace the
14 variety of existing models of mediation. They allow that variety to continue by
l5 ensuring the confidentiality necessary for success.
l6 Because family disputes present special considerations, the proposed law does
ll not apply to mediation of custody and visitation issues under Chapter I I
18 (commencing with Section 3160) of Part 2 of Division 8 of the Family Code.
19 There would also be a special rule for mediation-arbitration ("Med-Arb")
20 agreements and other dispute resolution agreements in which mediation, if
2I unsuccessful, is followed by another dispute resolution proceeding conducted by
22 the same person who acted as mediator. A mediator exercising coercive authority
23 in the later proceeding would fall outside the statutory definition of "mediator."
24 Nonetheless, the mediation confidentiality statutes would protect the mediation
25 phase, unless the dispute resolution agreement expressly provides otherwise.

26 Consent to Admissibility and Disclosure
21 Section 1152.5(a)(2) now provides that no mediation document is admissible or
28 subject to discovery "unless the document otherwise provides." This raises a
29 number of issues that are not resolved by the statute. Is it sufficient to unilaterally
30 specify that a document is exempt from Section 1152.5? Is it necessary to have the
31 mediator's assent, or the assent of nonparties who attended the mediation (e.g., a
32 spouse or insurance representative)?
33 Section 1152.5(a)(4) is similarly ambiguous. It provides that "[a]l l or part of a
34 communication or document which may be otherwise privileged or confidential
35 may be disclosed if all parties who conduct or otherwise participate in mediation
36 so consent." (Emphasis added.) Formerly, the statute called for consent of "all
31 persons who conducted or otherwise participated in the mediation."2o The current
38 wording is not clear as to precisely whose consent is necessary for disclosure.

19. The definition of "mediation" is drawn from Code of Civil Procedure Section 1775.10, which
pertains to civil action mediation in certain participating courts.

20. 1985 Cal.  Stat.  ch.731, $ 1.

-5-
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1 This recommendation resolves these ambiguities by adding a statute specifically
2 addressing consent to disclosure. It would establish a general rule that consent of
3 all mediation participants is necessary to waive the statutory protection for
4 mediation confidentiality. All persons attending a mediation, parties as well as
5 nonparties, should be able to speak frankly, without fear of having their words
6 turned against them.
7 To ensure that a party who unilaterally commissions an expert's analysis or
8 report is not unfairly deprived of the benefits of that work, the proposed statute
9 would apply a special rule. Only the consent of the mediation participants for

10 whom the material was prepared would be required for disclosure of a unilaterally
11 prepared expert's analysis or report, provided the material does not disclose
12 anything said or any admission made in the course of the mediation. A report or
13 analysis that necessarily discloses mediation communications could be admitted or
14 disclosed only upon satisfying the general rule requiring consent of all mediation
l5 participants.
16 The recommendation would require that consent of mediation participants to
I7 disclosure be express, nol just implied. This requirement should help ensure the
l8 existence of true, uncoerced consent, as opposed to mere acquiescence in a judge's
19 referral to a court's mediation program.2l

Settlements Reached Through Mediation
As currently drafted, Section 1152.5 fails to provide clear guidance concerning

application of the statute to an oral compromise reached in mediation and a
document reducing that compromise to writing. Appellate courts have reached
conflicting decisions on whether the confidentiality of Section 1152.5 extends to
the process of converting an oral compromise to a definitive written agreement.Zz
If confidentiality applies, then parties cannot enforce the oral compromise, because
evidence of it is inadmissible. If confidentiality does not apply, the oral
compromise may be enforceable even if it is never reduced to writing. Resolution
of this uncertainty is critical: A disputant must be able to determine when the
opponent is effectively bound.

In addition, Section 1152.5 fails to highlight a critical requirement concerning
written settlement agreements reached through mediation. Under Section
1152.5(aX2), unless it is offered to prove fraud, duress, or i l legality, a written
settlement agreement is admissible only if it so provides.23 Parties overlooking this
requirement may inadvertently enter into a written settlement agreement that is
unenforceable because it is inadmissible.

21. See generally Kelly, supra note 12.

22. See supra note 6.

23. See Ryan v.  Garcia,21 Cal.  App.4th at  1012,33 Cal,  Rptr .2d at  162 (Sect ion l l52.5 "provides a
simple means by which settlement agreements executed during mediation can be made admissible in later
proceedings" - specifically, the "parties may consent, as part of a writing, to subsequent admissibility of
the agreement.").

20
2T
22
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.'his recommendation would remedy these problems by consolidating in a single
.atute all the confidentiality requirements applicable to written settlements

ieached through mediation. This will draw attention to the requirements and
decrease the l ikelihood that disputants wil l inadvertently enter into an
unenforceable agreement. The recommendation would also add a statute
specifically covering an oral agreement reached through mediation.

The proposed statute would explicitiy make an executed written settlement
agreement admissible if it provides that it is "enforceable" or "binding" or words
to that effect. Because parties intending to be bound are likely to use words to that
effect, rather than stating that their agreement is "admissible," the Commission
regards this as an important addition.

The proposed statute also would make clear that an executed written settlement
agreement is subject to disclosure if all of the signatories expressly consent. To
facil i tate enforcement of such an agreement, consent of other mediation
participants, such as the mediator, would not be necessary. In contrast, existing
law is unclear as to precisely whose consent is required.2a

Finally, the recommendation provides a procedure for preparing an oral
agreement that can be enforced without violating the statutory protections for
mediation confidentiality. For purposes of mediation confidentiality, the mediation
ends upon completion of that procedure. Any subsequent proceedings are not
confidential.

Unless the disputants follow the specified procedure, the rule of Ryan v.
Garcia2s should apply: Confidentiality extends through the process of converting
an oral compromise reached in mediation to an executed written settlement
agreement. Difficult issues can surface in this process, and confidentiality may
promote frankness and creativity in resolving them. The proposed approach should
enhance the effectiveness of mediation in promoting durable settlements. It will
also spare courts from adjudicating disputes over whether an oral compromise was
reached in mediation.

Types of Subsequent Proceedings in Which Confidentiality Applies
As originally enacted, the protection of Section 1152.5 applied in "any civil

action" in which testimony could be compelled.26 When Section 1152.5 was
amended in 1993, the reference to "civil action" was changed to "civil action or
proceeding."2T The meaning of this change is debatable.2s

24. See Sect ion 1152.5(aXa).

25. 27 Cal. App.4th 1006, 33 Cal. Rptr. 2d 158 (1996).

26. 1985 Cal.  Stat .  ch.  731, $ l .

27. 1993 Cal. Stat. ch. 1261, $ 6.

28. Arguably, "civil" modifies "action" but not "proceeding," and the protection of Section 1152.5 now
extends to criminal cases as well as civil matters. That argument draws support from Section 120's
definit ion of "civil action." Using that definit ion, the reference to "proceeding" in Section 1152.5 is
redundant unless it encompasses more than just civil proceedings.

-7-
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1 It can be argued that the term "civil" modifies "action" and not proceeding, with
2 the result that the protection of Section 1152.5 extends to criminal cases. It is also
3 unclear whether the protection applies to arbitral and administrative matters.
4 This recommendation would resolve that ambiguity by making explicit that
5 mediation confidentiality extends to any subsequent "arbitration, administrative
6 adjudication, civil action, or other noncriminal proceeding." The recommendation
7 also proposes a similar amendment to Section 703.5.
8 As in its original recommendation proposing Section 1152.5,2e the Commission
9 does not recommend extending mediation confidentiality to subsequent criminal

10 cases. Such an extension might unduly hamper the pursuit of justice.

11 Oral Communications Relating to Mediations
12 Section 1152.5(a)(1) protects "evidence of anything said or of any admission
13 made in the course of the mediation " (Emphasis added.) Section 1152.5(aX2) is
14 broader. It protects documents "preparedfor the purpose of, or in the course of, or
l5 pursuant to, the mediation." (Emphasis added.)
l6 To encourage frankness in discussions relating to mediation, the Commission
17 proposes to eliminate this distinction and to broaden the coverage of subdivision
18 (aX1) to conform to that of subdivision (a)(2).

19 TechnologicalAdvances
20 Sect ion 1152.5(a)(2) protects any mediat ion "document,"  but  the term
2l "document" is not defined in the Evidence Code. Due to technological advances
22 such as the increasing use of electronic mail and other electronic communications,
23 issues might arise concerning the extent of coverage.
24 The Commission proposes to address this potential problem by incorporating
25 Section 250's broad definit ion of "writ ing" into the mediation confidentiality
26 statutes.30 Because some persons may mistakenly interpret "writ ing" more
27 narrowly than "document," the proposal would retain the latter term in the
28 mediation confidentiality statutes as well.

29 Intake Communications
30 It is unclear under Section 1152.5 whether protection extends to intake
31 communications, such as discussions about whether to mediate at all or whether a
32 particular mediator is wil l ing to mediate a dispute. Issues concerning
33 confidentiality of intake communications often occur if one pafiy has consulted a
34 mediator about a dispute and the other party refuses to mediate.

If, however, the intent of the 1993 amendment was to encompass criminal cases, it would have been
clearer to eliminate the word "civil," instead of adding the word "proceeding." The failure to follow that
approach suggests that Section 1152.5 currently applies only in the civil context.

29. 1985 Recommendation, supra note 3, at245 n.|,246 n.4; see also 1985 Cat. Stat. ch. 73 l, $ l.
30,  Sect ion 250 provides: " 'Wri t ingn means handwri t ing,  typewri t ing,  pr int ing,  photostat ing,

photographing, and every other means of recording upon any tangible thing any form of communication or
representation, including letters, words, pictures, sounds, or symbols, or combinations thereof."

-8-
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1 Protection of intake communications may promote openness in such exchanges
2 and help mediations get off to a good start.3l Accordingly, the Commission
3 proposes to make clear that mediation confidentiality "applies to communications
4 and documents made or prepared in the course of attempts to initiate mediation,
5 regardless of whether an agreement to mediate is reached."

6 Attorney's Fees Provision
7 Section 1152.5(d) was added in 1993 to provide for an award of attorney's fees
8 and costs to a mediator if the mediator is subpoenaed to testify "as to anything said
9 or any admission made in the course of the mediation that is inadmissible and not

l0 subject to disclosure under this section." (Emphasis added.) The reference to
1l "anything said or any admission made" encompasses communications protected
12 under Section 1152.5(a)(1), but would appear not to cover an improper attempt to
13 compel disclosure of documents protected under Section 1152.5(a)(2).tz
14 A mediator may, however, incur substantial l i t igation expenses regardless of
15 which paragraph of the statute a subpoena may violate. Thus, the recommendation
16 conforms the scope of the attorney's fees provision to the scope of protected
17 communications.

Agreements To Mediate
As originally enacted, Section 1152.5 included an express exception for

agreements to mediate a dispute.33 The exception facilitated enforcement of such
agreements, as by a mediator seeking to collect an unpaid fee.

The express exception for agreements to mediate was eliminated in 1993,34 but
the change appears to have been inadvertent. The proposed statute would reinstate
the earlier provision.

Limited Exception for Research Purposes
Colorado's mediation confidentiality statute has a l imited exception allowing

gathering of mediation information for research purposes, provided that mediation
participants and their disputes remain unidentifiable. California should add similar
language to its statute. This would be consistent with, and in furtherance of, the
goal of encouraging experimentation with different mediation techniques.

31 Reforms of Section 1152.6
32 Section II52.6, which generally restricts mediators from filing declarations and
33 findings with courts, would benefit from clarification in a number of respects. In
34 particular, it should be made clear that (1) the restriction applies to all
35 submissions, not just filings, (2) the restriction is not limited to court proceedings,

3l . See, e.9., Kirt leyn , supra note 2.

32. Consider also the protection for "all communications, negotiations, or settlement discussions" in
Sect ion 1152.5(aX3).

33. See 1985 Recom.mendation, supra note 3; 1985 Cal. Stat. ch, 731, $ l.

34.  1993 Cal.  Stat .  ch.  1261, $ 6.
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but rather applies to all types of adjudications, including arbitrations and
administrative adjudications, and (3) the restriction applies to any evaluation or
statement of opinion, however denominated. These changes would help ensure that
courts interpret the statute in a manner consistent with its goal of preventing
coercion by mediators.3s

CONCLUSION

Mediation is a valuable and widely used technique in which candor is crucial to
success. Sections 703.5, 1152.5, and 1152.6 promote candor by protecting the
confidentiality of mediation proceedings, albeit with limitations. To further the
effective use of mediation, the rules concerning confidentiality should be
unambiguous.

6

'7

8
9

l0
l1

35. SeeKelly, supra note 12.
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PROPOSED LEGISLATION

I Evid. Code $ 703.5 (amended). Competency of judges, arbitrators, and mediators

2 SEC. Section 703.5 of the Evidence Code is amended to read:
3 703.5. No person presiding at any judicial or quasi-judicial proceeding, and no
4 arbitrator or mediator, shall be competent to testify, in any subsequent ei+i{
5 arbitration. administrative adjudication. civil action. or other noncriminal
6 proceeding, as to any statement, conduct, decision, or ruling, occurring at or in
7 conjunction with the prior proceeding, except as to a statement or conduct that
8 could (a) give rise to civil or criminal contempt, (b) constitute a crime, (c) be the
9 subject of investigation by the State Bar or Commission on Judicial Performance,

l0 or (d) give rise to disqualif ication proceedings under paragraph (1) or (6) of
tl subdivision (a) of Section 170.1 of the Code of Civil Procedure. However, this
12 section does not apply to a mediator with regard to any mediation under Chapter
13 1 1 (commencing with Section 3 160) of Part 2 of Division 8 of the Family Code.
14 Comment.  Sect ion 703.5 is amended to make expl ic i t  that  i t  precludes test imony in a
15 subsequent arbitration or administrative adjudication, as well as in any civil action or proceeding.
l6 See Sect ion 120 ("c iv i l  act ion" includes civ i l  proceedings).  See also Sect ions l l2O-1129
l l  (mediat ion).

l8 Evid. Code $$ 1f20-1f29 (added).  Mediat ion

19 SEC. Chapter 2 (commencing with Section I120) is added to Division 9 of
20 the Evidence Code, to read:

CHAPTER 2. MEDIATION

$ 1120. "Mediation" and "mediator" defined

1120. (a) For purposes of this chapter,
(1) "Mediation" means a process in which a mediator faciiitates communication

between disputants to assist them in reaching a mutually acceptable agreement.
(2) "Mediator" is a neutral person who conducts a mediation. A mediator has no

authority to compel a result or render a decision in the dispute.
(b) This chapter does not apply to any mediation under Chapter 11 (commencing

with Section 3160) of Part 2 of Division 8 of the Family Code.
(c) Notwithstanding subdivision (a), if mediation is unsuccessful and by

agreement the mediator then conducts a further dispute resolution proceeding, this
chapter applies to the mediation unless the agreement expressly provides that
confidentiality does not apply.

Comment. Subdivision (a)(1) and the neutrality requirement of subdivision (aX2) of Section
I 120 are drawn from Code of Civil Procedure Section 1775.1. An attorney or other representative
of a party is not neutral and so does not qualify as a "mediator" for purposes of this chapter. A
"mediator" may be an individual, group of individuals, or entity. See Section 175 ("person"
defined). See also Section 10 (singular includes the plural).

As recognized in subdivision (b), special confidentiality rules apply to mediation of child
custody and visi tat ion issues. See Sect ion 1040;Fam. Code $$ 1818, 3177.

2l
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I Subdivision (c) governs mediation-arbitration (Med-Arb) agreements and similar contractual

? arrangements in which the person who mediates a dispute serves in another capacity if the
3 mediation is unsuccessful. The protection of this chapter extends to information disblosed in the
4 mediat ion phase unless the agreement manifests intent to al low subsequent use of such
5 information.

6 g 1122. Mediation confidentiality

7 1122. (a) When persons conduct and participate in a mediation for the purpose of
8 compromising, settling, or resolving a dispute in whole or in pafi:
9 (1) Except as otherwise expressly provided by statute, evidence of anything said

10 or of any admission made for the purpose of, or in the course of, or pursuant to the
l1 mediation is not admissible in evidence or subject to discovery, and disclosure of
12 this evidence shal l  not  be compel led,  in any arbi t rat ion,  administrat ive
13 adjudication, civil action, or other noncriminal proceeding in which, pursuant to
14 law, testimony can be compelled to be given.
l5 (2) Except as otherwise expressly provided by statute, no document, or any
16 writing as defined in Section 250, that is prepared for the purpose of, or in the
l7 course of, or pursuant to, the mediation, or copy thereof, is admissible in evidence
l8 or subject to discovery, and disclosure of the document or writ ing shall not be
l9 compelled, in any arbitration, administrative adjudication, civil action, or other
20 noncriminal proceeding in which, pursuant to law, testimony can be compelled to
2I be given.
22 (3) All communications, negotiations, or settlement discussions by and between
23 participants or mediators in the mediation shall remain confidential.
24 (4) Evidence otherwise admissible or subject to discovery outside of mediation
25 shall not be or become inadmissible or protected from disclosure solely by reason
26 of its introduction or use in a mediation.
21 (b) This section does not apply where the admissibil i ty of the evidence is
28 governed by Section 1818 or 3177 of the Family Code.
29 (c) Nothing in this section makes admissible evidence that is inadmissible under
30 Section 1152 or any other statutory provision. Nothing in this section l imits the
31 confidentiality provided pursuant to Section 65 of the Labor Code.
32 (d) If the testimony of a mediator is sought to be compelled in any action or
33 proceeding as to any communication, document, or any writing as defined in
34 Section 250, that is made or prepared for the purpose of, pursuant to, or in the
35 course of the mediation that is inadmissible and not subject to disclosure under this
36 section, the court shall award reasonable attorney's fees and costs to the mediator
31 against the person or persons seeking that testimony.
38 (e) Subdivision (a) does not limit either of the following:
39 (1) The admissibility of an agreement to mediate a dispute.
40 (2) The effect of an agreement not to take a default in a pending civil action.
4I (f) This section applies to communications, documents, and any writings as
42 defined in Section 250, that are made or prepared in the course of attempts to
43 initiate mediation, regardless of whether an agreement to mediate is reached.

-12-
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1 (g) Nothing in this section prevents the gathering of information for research or
2 educational purposes, so long as the parties and the specific circumstances of the
3 parties' controversy are not identified or identifiable.
4 Comment.  The introductory clause of Sect ion l l22(a) cont inues without change the
5 introductory clause of former Section 1152.5(a), except that the reference to an agreement to
6 mediate is deleted. The protection of Section 1122 extends to mediations in which participation is
7 court-ordered or otherwise mandatory, as well as purely voluntary mediations.
8 Subdivis ion (a)(1) cont inues without substant ive change former Sect ion 1152.5(a)(1),  except
9 that its protection explicitly applies in a subsequent arbitration or administrative adjudication, as

l0 wel l  as in any civ i l  act ion or proceeding. See Sect ion 120 ("civ i l  act ion" includes civ i l
I 1 proceedings). In addition, the protection of Section llzz(a)(l) extends to oral communications
I2 made for the purpose of or pursuant to a mediation, not just oral communications made in the
13 course of the mediation. Subdivision (a)( I ) also reflects the addition of Sections I 127 (consent to
14 disclosure of mediation communications), 1128 (written settlements reached through mediation),
15 and 1129 (oral agreements reached through mediation). To "expressly provide" an exception to
l6 subdivis ion (a)( l ) ,  a statute must expl ic i t ly be aimed at overr iding mediat ion conf ident ial i ty.  See,
11 e.g.,  Sect ion I127 ("Notwithstanding Sect ion l l22 . . . . ") .
l8 Subdivis ion (a)(2) cont inues without substant ive change former Sect ion I152.5(a)(2),  except
l9 that its protection explicitly applies in a subsequent arbitration or administrative adjudication, as
20 wel l  as in any civ i l  act ion or proceeding. See Sect ion 120 ("c iv i l  act ion" includes civ i l
2I  proceedings).  In addit ion, subdivis ion (a)(2) expressly encompasses any type of "wri t ing" as
22 defined in Section 250, regardless of whether the representations are on paper or on some other
23 medium. Subdivis ion (a)(2) also ref lects the addit ion of Sect ions I  127 (consent to disclosure of
24 mediat ion communicat ions),  I  128 (wri t ten sett lements reached through mediat ion),  and I  129
25 (oral agreements reached through mediation). To "expressly provide" an exception to subdivision
26 (aX2), a statute must explicitly be aimed at overriding mediation confidentiality. See, e.g., Section
27 I  127 ("Notwithstanding Sect ion l l22 . . . . " ) .
28 Subdiv is ion (aX3) cont inues former Sect ion I152.5(a)(3) wi thout substant ive change.
29 Subdivision (a)(4) continues former Section I 152.5(a)(6) without change.
30 Subdivis ion (b) cont inues former Sect ion I  152.5(b) without change.
3l  Subdivis ion (c) cont inues former Sect ion I  152.5(c) without substant ive change,
32 Subdivis ion (d) cont inues former Sect ion 1152.5(d) without substant ive change, except that i ts
33 scope is conformed to the scope of subdivisions (aX I )-(aX3).
34 Subdivision (e) continues former Section 1152.5(e) without substantive change, except it makes
35 explicit that Section I 122 does not restrict admissibility of agreements to mediate.
36 Subdivis ion ( l )  is new.
37 Subdivis ion (g) is new. I t  is drawn from Colo. Rev. Stats.  E 13-22-307(5) (Supp. 1995).
38 See Section I120 ("mediation" and "mediator" defined). See also Sections 703.5 (competency
39 of judges, arbitrators, and mediators), 1123 (mediator evaluations) , ll27 (consent to disclosure of
40 mediation communications), 1128 (written settlements reached through mediation), 1129 (oral
4l agreements reached through mediation). For examples of specialized mediation confidentiality
42 provisions, see Bus. & Prof. Code $$ 467.4-467 .5 (community dispute resolution programs),
43 6200 (attorney-cl ient fee disputes);  Code Civ. Proc. $$ 1297.371 ( internat ional commercial
44 disputes), 1775.10 (civil action mediation in participating courts); Fam. Code $$ 1818 (family
45 conciliation court),3177 (child custody); Food & Agric. Code $ 54453 (agricultural cooperative
46 bargaining associations); Gov't Code $$ 11420.20-11420.30 (administrative adjudication),
47 12984-12985 (housing discr iminat ion),  66032-66033 ( land use);  Ins. Code $ 10089.80
48 (earthquake insurance); Lab. Code $ 65 (labor disputes); Welf. & Inst. Code $ 350 (dependency
49 mediation). See also Cal. Const. art. I, $ I (right to privacy); Garstang v. Superior Court, - Cal.
50 App. 4th - ,  46 Cal.  Rptr.  2d 84,88 (1995) (const i tut ional r ight of  pr ivacy protected
51 communications made during mediation sessions before an ombudsperson).
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I $ 1123. Mediator evaluations
2 1123. A mediator may not submit, and a court or other adjudicative body may
3 not consider, any assessment, evaluation, recofflmendation, or finding of any kind
4 by the mediator concerning a mediation conducted by the mediator, other than a
5 required statement of agreement or nonagreement, unless all parties in the
6 mediation expressly agree otherwise in writing prior to commencement of the
7 mediation. However, this section does not apply to mediation under Chapter 11
8 (commencing with Section 3160) of Part2 of Division 8 of the Family Code.
9 Comment. Section 1123 continues former Section 1152.6 without substantive change, except it

10 makes clear that (1) the statute applies to all submissions, not just fil ings, (2) the statute is not
I I l imited to court proceedings but rather applies to all types of adjudications, including arbitrations
12 and administrative adjudications, and (3) the statute applies to any evaluation or statement of
l3 opinion, however denominated.
14 See Section I120 ("mediation" and "mediator" defined).

15 $ 1f27. Consent to disclosure of mediation communications

16 1127. Notwithstanding Section 1122, a communication, document, or any
17 writing as defined in Section 250, that is made or prepared for the purpose of, or in
18 the course of, or pursuant to, a mediation, may be admitted or disclosed if any of
l9 the following conditions exist:
20 (a) All persons who conduct or otherwise participate in the mediation expressly
2l consent to disclosure of the communication, document, or writ ing.
22 (b) The communication, document, or writ ing is an expert's analysis or report, it
23 was prepared for the benefit of fewer than all the mediation participants, those
24 participants expressly consent to its disclosure, and the communication, document,
25 or writ ing does not disclose anything said or any admission made in the course of
26 the mediation.
27 Comment.  Sect ion l l27 supersedes former Sect ion 1152.5(aX4) and part  of  former Sect ion
28 I  152.5(aX2),  which were unclear regarding precisely whose consent was required for
29 admissibility or disclosure of mediation communications and documents.
30 Subdivision (a) states the general rule that mediation documents and communications may be
3l admit ted or disclosed only upon consent of al l  part ic ipants, including not only part ies but also the
32 mediator and other nonparties attending the mediation (e.g., a disputant not involved in litigation,
33 a spouse, an accountant, an insurance representative, or an employee of a corporate affil iate).
34 Consent must be express, not implied. For example, parties cannot be deemed to have consented
35 in advance to disclosure merely because they agreed to participate in a particular dispute
36 resolution program. ff Contra Costa Superigr Court, Local Rule 207 (1996).
37 Subdivision (b) facilitates admissibility and disclosure of unilaterally prepared experts' reports,
38 but it only applies so long as those materials may be produced in a manner revealing nothing
39 about the mediat ion discussion. Reports and analyses that necessari ly disclose mediat ion
40 communicat ions may be admitted or disclosed only upon sat isfying the general  rule of
4I subdivis ion (a).
42 For other special rules, see Sections 1123 (mediator evaluations), 1 128 (written settlements
43 reached through mediation), 1129 (oral agreements reached through mediation).
44 See Section ll20 ("mediation" and "mediator" defined). See also Sections 703,5 (competency
45 of judges, arbitrators, and mediators) and I122 (mediation confidentiality).
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1 $ 1128. Written settlements reached through mediation

2 1128. Notwithstanding Sections 1122 and 1127, an executed written settlement
3 agreement prepared in the course of, or pursuant to, a mediation, may be admitted
4 or disclosed if any of the following conditions exist:
5 (a) The agreement provides that it is admissible or subject to disclosure, or
6 words to that effect.
7 (b) The agreement provides that it is enforceable or binding or words to that
8 effect.
9 (c) All signatories to the agreement expressly consent to its disclosure.

10 (d) The agreement is used to show fraud, duress, or illegality that is relevant to
l l an issue in dispute.
12 Comment.  Sect ion 1128 is added to consol idate and clar i fy provisions governing wri t ten
l3 settlements reached through mediation.
14 As to executed written settlement agreements, subdivision (a) continues part of former Section
15 1152.5(a)(2).  See also Ryan v. Garcia, 27 Cal,  App.4th 1006, 1012,33 Cal.  Rptr.  2d 158, 162
16 (1994) (Sect ion 1152.5 "provides a simple means by which sett lement agreements executed
17 during mediation can be made admissible in later proceedings," i.e., the "parties may consent, as
l8 part of a writing, to subsequent admissibility of the agreement").
l9 Subdivision (b) is new. It is added due to the likelihood that parties intending to be bound will
20 use words to that effect, rather than saying their agreement is intended to be admissible or subject
2I to disclosure.
22 As to fully executed written settlement agreements, subdivision (c) supersedes former Section
23 I152.5(aX4). To faci l i tate enforceabi l i ty of  such agreements, disclosure pursuant to subdivis ion
24 (c) requires only consent of the signatories. Consent of other mediation participants, such as the
25 mediator,  is not necessary. Subdivis ion (c) is thus an except ion to the general  rule governing
26 consent to disclosure of mediat ion communicat ions. See Sect ion I  127.
27 Subdivis ion (d) cont inues former Sect ion I152.5(a)(5) without substant ive change,
28 See Sect ion 1120 ("mediat ion" and "mediator"  def ined).  See also Sect ion I129 (oral
29 agreements reached through mediation).

$ 1129. Oral agreements reached through mediation

1129. (a) Notwithstanding Sections ll22 and ll2l , an oral agreement prepared
in the course of, or pursuant to, a mediation, may be admitted or disclosed, but
only if all of the following conditions are satisfied:

( 1) The oral agreement is recorded by a court reporter, tape recorder, or other
reliable means of sound recording.

(2) The mediator recites the terms of the oral agreement on the record.
(3) The parties to the oral agreement expressly state on the record that the

agreement is enforceable or binding or words to that effect.
(b) Upon recording an oral agreement pursuant to this section, the mediation

ends for purposes of this chapter.
Comment. By following the procedure in Section I129, mediation participants may create an

oral agreement that can be enforced without violating Section 1122 (mediation confidentiality).
The mediation is over upon completion of that procedure, and the confidentiality protections of
this chapter do not apply to any later proceedings, such as attempts to further refine the content of
the agreement.

Unless the mediation participants follow the specified procedure, confidentiality extends
through the process of converting an oral compromise to a definitive written agreement. Section
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I129 thus codifies the rule of Ryan v. Garcia, 27 Cal. App.4th 1006, 33 Cal. Rptr. 2d 158 (1994)
(mediation confidentiality applies to oral statement of settlement terms), and rejects the contrary
approach of Regents of University of California v. Sumner, _ Cal. App. 4th _, 50 Cal. Rptr. 2d
200 (1996) (mediation confidentiality does not protect oral statement of settlement terms).

See Sect ion 1120 ("mediat ion" and "mediator" def ined).  See also Sect ion 1128 (wri t ten
settlements reached through mediation).

Heading of Chapter 2 (commencing with Section 1150) (amended)

SEC. The heading of Chapter 2 (commencing with Section 1150) of
Division 9 of the Evidence Code is amended to read:

CHAPTER2 3. OTHER EVIDENCE AFFECTED OR
EXCLUDED BY EXTzuNSIC POLICIES

12 Comment. The chapter heading is renumbered to reflect the addition of new Chapter 2
13 (Mediation).

14 Evid. Code S 1f52.5 (repealed). Mediation confidentiality
l5 SEC. Section 1152.5 of the Evidence Code is repealed.
16 1152,5, (a) When persens agree te eenduet and partieipate in a mediatien fer the
t l
l8
19
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Comment.  Except as noted in the Comment to Sect ion 7122, former Sect ion I152.5(a)( l )-(3)
and (b)-(e) are continued without substantive change in Section I 122 (mediation confidentioiitv).
Former Sect ion I152.5(a)(4) is superseded by Sect ion l127 (consenr to disclosure of mediat ion
communicat ions).  See also Sect ions I128 (wri t ten sett lements reached through mediat ion),  I129
(oral  agreements reached through mediat ion),  Former Sect ion I152.5(a)(5) is cont inued without
substant ive change in Sect ion l l28 (wri t ten sett lements reached through mediat ion).

Evid. Code g f 152.6 (repealed). Mediator declarations or findings
SEC. Section 1152.6 of the Evidence Code is repealed.

Comment.  Former Sect ion 1152.6 is cont inued and broadened in Sect ion I123 (mediator
evaluat ions).  See Sect ion l l23 Comment.

CONFORMING REVISIONS

Bus- & Prof. Code $ 467.5 (amended). Communications during funded proceedings
SEC. Section 467.5 of the Business and Professions Code is amended to

read:
467 .5. Notwithstanding the express application of See+ien-l+525 Chapter 2

(commencing with Sect ion 1120) of  Div is ion 9 of  the Evidence Code to
mediations, all proceedings conducted by a program funded pursuant to this
chapter, including, but not limited to, arbitrations and conciliations, are subject to
See+ien-++525 Chapter 2 (commencing with Section 1120) of Division 9 of the
Evidence Code.

Comment- Section 467.5 is amended to reflect the relocation of former Evidence Code Section
1152.5 and the addition of new Evidence Code statutes governing mediation confidentiality.

- t7 -



Tentative Recommendation . May I 996

1 Code Civ. Proc. $ 1775.10 (amended). Evidence Code provisions applicable to statements
2 made in mediation

3 SEC Section I775.10 of the Code of Civil Procedure is amended to read:
4 1775.10. All statements made by the parties during the mediation shall be
5 subject to W Section 1152 and Chapter 2 (commencing
6 with Section 1120) of Division 9 of the Evidence Code.
1 Comment. Section 1775.10 is amended to reflect the relocation of former Evidence Code
8 Sect ion 1152.5 and the addit ion of new Evidence Code statutes governing mediat ion
9 confidentiality.

10 Gov't Code $ 66032 (amended). Procedures applicable to land use mediations

11 SEC. Section 66032 of the Government Code is amended to read:
12 66032. (a) Notwithstanding any provision of law to the contrary, all time limits
13 with respect to an action shall be tolled while the mediator conducts the mediation,
14 pursuant to this chapter.
15 (b) Mediations conducted by a mediator pursuant to this chapter that involve less
16 than a quorum of a legislative body or a state body shall not be considered
11 meetings of a legislative body pursuant to the Ralph M. Brown Act (Chapter 9
l8 (commencing with Section 54950) of Part I of Division 2 of Title 5), nor shall
l9 they be considered meetings of a state body pursuant to the Bagley-Keene Open
20 Meeting Act (Article 9 (commencing with Section 11120) of Chapter I of Part I
2l of Division 3 of Title 2).
22 (c) Any action taken regarding mediation conducted pursuant to this chapter
23 shall be taken in accordance with the provisions of current law.
24 (d) Ninety days after the commencement of the mediation, and every 90 days
25 thereafter, the action shall be reactivated unless the parties to the action do either
26 of the following:
27 (1) Arrive at a settlement and implement it in accordance with the provisions of
28 current law.
29 (2) Agree by written stipulation to extend the mediation for an another 90-day
30 period.
31 (e) ien-er
32 A mediator may not submit. and a court or
33 other adjudicat ive body may not consider.  any assessment.  evaluat ion.
34 recommendation. or finding of any kind by the mediator concerning a mediation
35 conducted by the mediator. other than a required statement of agreement or
36 nonagreement, unless all parties in the mediation expressly agree otherwise, in
37 writing.
38 (0 Section 703.5 and Chapter 2 (commencing with
39 Section 1120) of Division 9 of the Evidence Code shall appiy to any mediation
40 conducted pursuant to this chapter.
4l Comment. Subdivision (e) of Section 66032 is amended to clarify three points: (1) the statute
42 applies to all submissions, not just fil ings, (2) the statute is not limited to court proceedings but
43 rather applies to all types of adjudications, including arbitrations and administrative adjudications,
44 and (3) the statute applies to any evaluation or statement of opinion, however denominated.
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1 Subdivision (f) is amended to reflect the relocation of former Evidence Code Section I152.5
2 and the addition of new Evidence Code statutes governing mediation confidentiality.

3 Gov't Code $ 66033 (amended). Land use mediator's report

4 SEC. Section 66033 of the Government Code is amended to read:
5 66033. (a) At the end of the mediation, the mediator shall file a report with the
6 Office of Permit Assistance, consistent with See+ie+-f+525 Chapter 2
7 (commencing with Section 1120) of Division 9 of the Evidence Code, containing
8 each of the following:
9 (1) The tit le of the action.

l0 (2) The names of the parties to the action.
11 (3) An estimate of the costs avoided, if any, because the parties used mediation
12 instead of litigation to resolve their dispute.
l3 (b) The sole purpose of the report required by this section is the collection of
14 information needed by the office to prepare its report to the Legislature pursuant to
15 Section 66036.
l6 Comment.  Sect ion 66033 is amended to ref lect the relocat ion of former Evidence Code

i3 :;;| i l ;;,1"1i,1.t ""0 
the addition of new Evidence Code statutes soverning mediation

Ins. Code $ 10089.80 (amended). Disclosures and communications in earthquake insurance
mediations

SEC. Section 10089.80 of the Insurance Code is amended to read:
10089.80. (a) The representatives of the insurer shall know the facts of the case

and be familiar with the allegations of the complainant. The insurer or the insurer's
representative shall produce at the settlement conference a copy of the policy and
all documents from the claims fi le relevant to the degree of loss, value of the
claim, and the fact or extent of damage.

The insured shall produce, to the extent available, all documents relevant to the
degree of loss, value of the claim, and the fact or extent of damage.

The mediator may also order production of other documents that the mediator
determines to be relevant to the issues under mediation. If a party declines to
comply with that order, the mediator may appeal to the commissioner for a
determination of whether the documents requested should be produced. The
commissioner shall make a determination within 21 days. However, the party
ordered to produce the documents shall not be required to produce while the issue
is before the commissioner in this 2l-day period. If the ruling is in favor of
production, any insurer that is subject to an order to participate in mediation issued
under subdivision (a) of Section 10089.75 shall comply with the order to produce.
Insureds, and those insurers that are not subject to an order to participate in
mediation, shall produce the documents or decline to participate further in the
mediation after a ruling by the commissioner requiring the production of those
other documents. Declination of mediation by the insurer under this section may
be considered by the commissioner in exercising authority under subdivision (a) of
Section 10089.75.
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The mediator shall have the authority to protect from disclosure information that
the mediator determines to be privileged, including, but not limited to, information
protected by the attorney-client or work-product privileges, or to be otherwise
confidential.

(b) The mediator shall determine prior to the mediation conference whether the
insured will be represented by counsel at the mediation. The mediator shall inform
the insurer whether the insured will be represented by counsel at the mediation
conference. If the insured is represented by counsel at the mediation conference,
the insurer's counsel may be present. If the insured is not represented by counsel at
the mediation conference, then no counsel may be present.

(c) W Section 703.5 and Chapter 2 (commencing with
Section 1120) of Division 9 of the Evidence Code apply to a mediation conducted
under this chapter.

(d)
A mediator may not submit. and a court or

other adjudicat ive bodL may nbt consider.  any assessment.  evaluat ion.
recommendation. or f inding of any kind by the mediator concerning a mediation
conducted by the mediator. other than a required statement of agreement or
nonagreement, unless all parties to the mediation expressly agree otherwise in
writ ing.

(e) The statements made by the parties, negotiations between the parties, and
documents produced at  the mediat ion are conf ident ia l .  However,  th is
confidentiality shall not restrict the access of the department to documents or other
information the department seeks in order to evaluate the mediation program or to
comply with reporting requirements. This subdivision does not affect the
discoverabil ity or admissibil i ty of documents that are otherwise discoverable or
admissible.

Comment. Subdivision (c) of Section 10089.80 is amended to reflect the relocation of former
Evidence Code Sect ion 1152.5 and the addit ion of new Evidence Code statutes governing
mediation confi dentiality.

Subdivision (d) is amended to clarify three points: (1) the statute applies to all submissions, not
just fil ings, (2) the statute is not limited to court proceedings but rather applies to all types of
adjudications, including arbitrations and administrative adjudications, and (3) the statute applies
to any evaluation or statement of opinion, however denominated.

Ins. Code $ L0089.82 (amended). Noncompulsory participation; settlement agreement

SEC. Section 10089.82 of the Insurance Code is amended to read:
10089.82. (a) An insured may not be required to use the department's mediation

process. An insurer may not be required to use the department's mediation process,
except as provided in Section 10089.75.

(b) Neither the insurer nor the insured is required to accept an agreement
proposed during the mediation.

(c) If the parties agree to a settlement agreement, the insured will have three
business days to rescind the agreement. Notwithstanding Sections 1128 and 1129
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or disclosed unless the insured and all other parties to the agreement expressly
consent to its disclosure. If the agreement is not rescinded by the insured, it is
binding on the insured and the insurer, and acts as a release of all specific claims
for damages known at the time of the mediation presented and agreed upon in the
mediation conference. If counsel for the insured is present at the mediation
conference and a settlement is agreed upon that is signed by the insured's counsel,
the agreement is immediately binding on the insured and may not be rescinded.

(d) This section does not affect rights under existing law for claims for damage
that were undetected at the time of the settlement conference.

(e) All settlements reached as a result of department-referred mediation shall
address only those issues raised for the purpose of resolution. Settlements and any
accompanying releases are not effective to settle or resolve any claim not
addressed by the mediator for the purpose of resolution, nor any claim that the
insured may have related to the insurer's conduct in handling the claim.

Referral to mediation or the pendency of a mediation under this article is not a
basis to prevent or stay the fi l ing of civil l i t igation arising in whole or in part out
of the same facts. Any applicable statute of limitations is tolled for the number of
days beginning from the referral to mediation unti l the date on which the
mediation is either completed or declined, or the date on which the insured fails to
appear for a scheduled mediation for the second time, or, in the event that a
settlement is completed, the expiration of any applicable three business day
cooling off period.

Comment.  Subdivis ion (c) of  Sect ion 10089.82 is amended to ref lect the addit ion of new
Evidence Code statutes governing mediat ion conf ident ial i ty.

25 Welf. & Inst. Code $ 350 (amended). Conduct of proceedings

26 SEC. Section 350 of the Welfare and Institutions Code is amended to read:
27 350. (aXl) The judge of the juvenile court shall control all proceedings during
28 the hearings with a view to the expeditious and effective ascertainment of the
29 jurisdictional facts and the ascertainment of all information relative to the present
30 condition and future welfare of the person upon whose behalf the petit ion is
31,, brought. Except where there is a contested issue of fact or law, the proceedings
32 shall be conducted in an informal nonadversary atmosphere with a view to
33 obtaining the maximum cooperation of the minor upon whose behalf the petition is
34 brought and all persons interested in his or her welfare with any provisions that the
35 court may make for the disposition and care of the minor.
36 (2) Each juvenile court in Contra Costa, Los Angeles, Orange, Sacramento, San
37 Diego, Santa Clara, and Tulare Counties is encouraged to develop a dependency
38 mediation program to provide a problem-solving forum for all interested persons
39 to develop a plan in the best interests of the child, emphasizing family preservation
40 and strengthening. The Legislature finds that mediation of these matters assists the
4I court in resolving conflict, and helps the court to intervene in a constructive
42 manner in those cases where court intervention is necessary. Notwithstanding any
43 other provision of law, no person, except the mediator, who is required to report
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suspected chitd abuse pursuant to the Child Abuse and Neglect Reporting Act
(Article 2.5 (commencing with Section 11164) of Chapter 2 of Title 1 of Part 4 of

the Penal Code), shall be exempted from those requirements under Seetien-*t5+5
of the Evidence Code

because he or she agreed to participate in a dependency mediation program

established in one of these juvenile courts.
If a dependency mediation program has been established in one of these juvenile

courts, and if mediation is requested by any person who the judge or referee deems

to have a direct and legitimate interest in the particular case, or on the court's own

motion, the matter may be set for confidential mediation to develop a plan in the

best interests of the child, utilizing resources within the family first and within the

community if required.
(b) The testimony of a minor may be taken in chambers and outside the presence

of the minor's parent or parents, if the minor's parent or parents are represented by

counsel, the counsel is present and any of the following circumstances exist:
( 1) The court determines that testimony in chambers is necessary to ensure

truthful testimony.
(2) The minor is l ikely to be intimidated by a formal courtroom setting.
(3) The minor is afraid to testify in front of his or her parent or parents.

After testimony in chambers, the parent or parents of the minor may elect to

have the court reporter read back the testimony or have the testimony summarized

by counsel for the parent or parents.
The testimony of a minor also may be taken in chambers and outside the

presence of the guardian or guardians of a minor under the circumstances specified

in th is subdiv is ion.
(c) At any hearing in which the probation department bears the burden of proof,

after the presentation of evidence on behalf of the probation department and the

minor has been closed, the court, on motion of the minor, parent, or guardian, or

on its own motion, shall order whatever action the law requires of it if the court,

upon weighing all of the evidence then before it, finds that the burden of proof has

not been met. That action includes, but is not l imited to, the dismissal of the

petition and release of the minor at a jurisdictional hearing, the return of the minor

at an out-of-home review held prior to the permanency planning hearing, or the

termination of jurisdiction at an in-home review. If the motion is not granted, the

parent or guardian may offer evidence without first having reserved that right.

Comment.  Subdivis ion (a)(2) of Sect ion 350 is amended to ref lect the relocat ion of former

Evidence Code Sect ion 1152.5 and the addit ion of new Evidence Code statutes governing

mediation confi dentialitv.
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CALIFORN]A LAW REVISION COMMISSION STAFF MEMORANDUM

Srudv K-401 October 9,1995

First Supplement to Memorandum 96-70

Mediation Confidentiality: Additional Comments on Tentative
Recommendation

Attached are two letters that arrived by fax from the Department of Industrial

Relations (DIR) (Exhibit pp. 1-2) and the State Bar Committee on Administration

of Justice (CAD @xhibit pp, 3-9), respectively. These letters raise a number of

new points for the Commission to consider.

ISSUES RAISED BY DIR

DIR seeks assurance that the protections of the tentative recommendation
would extend to mediation services provided by the State Mediation and
Conciliation Service (SMCS), a division of DIR. To that end, DIR proposes

addition of the following language to Section 1120: "'Mediation' includes actions
taken by the Department of Industrial Relations to mediate labor disputes,

pursuant to Labor Code section 65."

DIR considers such express language necessary "to avoid the possibility that
if the proposed legislation is enacted it may later be argued in a court proceeding
in which one party seeks disclosure of events at a mediation session conducted
by SMCS that mediation services provided by SMCS were intentionally excluded
from the protections provided by the new statutory provisions." (Exhibit p.2.)
Presumably, its concern stems from interplay between proposed Sections 1,122-
7L29 and Labor Code Section 65, which includes a confidentiality provision

specifically applicable to SMCS:

65. The department may investigate and mediate labor disputes
providing any bona fide party to such dispute requests intervention
by the department and the department may proffer its services to
both parties when work stoppage is tfueatened and neither party
requests intervention. In the interest of preventing labor disputes
the department shall endeavor to promote sound union-employer
relationships. The department may arbitrate or arrange for the
selection of boards of arbitration on such terms as all of the bona
fide parties to such dispute may agree upon. Records of the
departmutt relating to labor disputes are confidential; proaided,lnweoer,
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tlut any decision or azuard arising out of arbitration proceedings shnll be a
public record,

[Emph. added; see also Lab. Code S 65.]

Existing Evidence Code Section 1152.5 expressly provides that it does not limit
"the confidentiality provided pursuant to Section 65 of the Labor Code." The
tentative recommendation would preserve that language. See $ 1122(c).

From Labor Code Section 65 and the reference to it in proposed Section
1,122(c), one could infer that the Evidence Code statutes on mediation
confidentiality are inapplicable to an SMCS mediation. It is also possible to
conclude, however, that the confidentiality of such a mediation is protected by
Labor Code Section 65 and the Evidence Code provisions.

Incorporating DIR's suggested ianguage into proposed Section LL20(a) may
serve to eliminate that ambiguity:

1,L20. (a) For purposes of this chapter,
(1.) "Mediation" means a process in which a mediator facilitates

communication between disputants to assist them in reaching a
mutually acceptable agreement.

(2) "Mediator" is a neutral person who conducts a mediation. A
mediator has no authority to compel a result or render a decision in
the dispute.

(b) For purposes of this chapter. "mediation" includes actions
taken by the Department of Industrial Relations to mediate labor
disputes. pursuant to Labor Code section 55.

@} (e) This chapter does not apply to any mediation under ....

The staff knows little about SMCS mediations and procedures, but is attempting
to learn more, Based on the information it has now, it tentatively recommends
making the change DIR requests.

ISSUESRAISED BY CAI

CAJ's letter discusses the tentative recommendation section by section,
supporting some of the reforms and opposing others. CAJ does not take a
position on the Commission's proposal as a whole. The discussion below focuses
on CAJ's suggestions for changes in the proposal:
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S 1120. Definitions of "mediation" and "mediator"

CAJ states that "[e]ither Section 1120 should expressly include court

proceedings, or it should expressly exclude them." (Exhibit p. 4.) It

"understand[s] that the Law Revision Staff intends to make it clear that court-

supervised proceedings are not within the scope" of "mediation" as defined in

Section 1120, (1d.) Pointing out that "[e]nforcement and confidentiality of court

settlements is governed by a different statute and different standards than is

mediation," it "encouragels] the Commission to eliminate the present

ambiguity." (Id.)

The staff's recollection is that the Commission deliberately drafted Section

1"120 broadiy enough to include a judicial settlement conference/ provided that

the judge conducting the conference "has no authority to compel a result or
render a decision in the dispute." The staff agrees with CAJ that it may be helpful

to make that intent more clear, as by adding the following sentence to the end of

the first paragraph of the Comment: "A'mediator' may be a judge conducting a

settlement con-ference, provided that the judge 'has no authority to compel a
result or render a decision in the dispute."'

If Section 1120 encompasses judicial settlement conferences as the staff
recollects, proposed Section 1121 (the staff's redraft of the Med-Arb provision, at
page L1, of Memorandum 96-70) may require a new subdivision clarifying that

despite the Med-Arb provision, a judge conducting a settlement conference is not

a "mediator" for purposes of Sections 1120-1129 unless the judge completely

lacks decisionmaking authority in the dispute. The staff will suggest precise

language at the Commission's meeting.

S 1122(a)(2). Admissibility and discoverability of mediation documents
CA] suggests that "Section 1"I22(a)(2) should expressly except documents

described in proposed Section 1122(a)@)." (Exhibit p. 5.) Section 7122(a)Q) would

continue existing law and provide: "Evidence otherwise admissible or subject to

discovery outside of mediation shall not be or become inadmissible or protected

from disclosure solely by reason of its introduction or use in a mediation." As

CAJ suggests, this requirement should limit the confidentiality afforded by

Section 1,L22(a)(2). But the tentative recommendation already accomplishes as
much. Section 7I22(a)(2) states:

1L22. (aX2) Except as otherwise proaided by statute, no document,
or any writing as defined in Section 250, that is prepared for the
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purpose of, or in the course of, or pursuant to, the mediation, or
copy thereof, is admissible in evidence or subject to discovery, and
disclosure of the document or writing shall not be compelled, in
any arbitration, administrative adjudication, civil action, or other

. noncriminal proceeding in which, pursuant to law, testimony can
be compelled to be given.

[Emph. added.]

Section 1122(a)$) is a statutory provision limiting Section 1,L22(a)(2). It does not
seem'necessary to restate it directly in Section 1722. But it may be helpful to
explain the interrelationship between Section 1.1"22(a)(2) and 1122(a)(4) in the
Comment.

S 1L22(d). Attorney's fees

CA] suggests clarifying that Section L122(d), the attorney's fee provision,
extends to production of documents, as well as attempts to compel a mediator to
testify. (Exhibit p. 5.) This is a good point. The proposed revision on pages 1,4-15
of Memorandum 95-7A should resolve this concern.

91722(gl. Research

CAf opposes proposed Section 1,I22(g), which provides: "Nothing in this
section prevents the gathering of information for research or educational

PurPoses, so long as the parties and the specific circumstances of the parties'
controversy are not identified or identifiable." CA] considers the provision
"overbroad." (Exhibit p. 6.)It explains:

For example, would people gathering information about
mediation be able to compel parties to mediation or the mediators
to disclose details of the communications made during the
mediation? Much of the information which is communicated in
mediation is intended to be confidential and might be embarrassing
if it became public. If the information gatherers may compel
disclosure of information the parties do not want disclosed, the
parties will not be candid in the mediation, for fear that the
information might ultimately be ieaked. Conversely, there is
nothing in the proposal to require confidentiality on the part of the
people who gather information about the mediation. Once
confidential information is given to these people, without
restrictions and without any protective iaws or orders that can be
enforced, they will be free to disclose the information, whether the
parties or the mediators are hurt by the disclosures or not.

[Exhibit p. 6.]
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CAJ is perhaps correct that Section1.I22(g) as currently worded is overbroad.

The types of activities CAI describes are not what the staff believes the provision

is intended to protect. Rather, there is a need to allow mediators and others to
discuss mediations and mediation results to some extent, so that people can learn
from their experiences and develop appropriate rules for and uses of mediation.

The staff has not yet thought of a good way to redraft Section 1t22(g) to account

for CAJ's concerns, but will try to come up with some language by the time of the

Commission's meeting.

51727. Consent to disclosure of mediation communications

Section 1,t27 of the tentative recommendation currently provides:

1.127. Notwithstandin$ Section 11,22, d communidation,
document, or any writing as defined in Section 250, that is made or
prepared for the purpose of, or in the course of, or pursuant to, a
mediation, ffidy be admitted or disclosed if any of the following
conditions exist:

(a) All persons who conduct or otherwise participate in the
mediation expressly consent to disclosure of the communication,
document, or writing.

(b) The communication, document, or writing is an expert's
analysis or report, it was prepared for the benefit of fewer than all
the mediation participants, those participants expressly consent to
its disclosure, and the communicatiory document or writing does
not disclose anything said or any admission made in the course of
the mediation.

CAJ proposes to replace current subdivision (b) with a provision stating: "A

written statement otherwise admissible is admissible if it is not precluded by

other rules of evidence and as long as it does not include statements solely made

in the mediation." (Exhibit p.7.) CAJ would support proposed Section 1.127 with
this amendment.

CA] does not attempt to explain or justify its proposed revision. The staff
understands that a CA] representative will attend the Commission's meeting.

Rather than speculate on CAf's intent and reasoning in this memorandum, it

seems wiser to see what CAJ has to say. For the moment, however, the staff has

concerns that CAJ's proposed revision would essentially undo Section

I122(a)(2)'s protection of documents prepared for the purpose of mediation (e.g.,

an outline of an opening statement or a written calculations relating to possible
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settlement offers) and substantially undercut protection of other mediation

documents (e.g., notes taken in a mediation).

SS 1128, 11129. Written and oral settlements reached through mediation
CAJ supports proposed Section 1128 (written settlements reached through

med.iation) "in principle." (Exhibit p. 8.) "Flowever, certain members of the
Committee are concerned that satellite litigation, and further costs and time, will

be expended in determining whether'magic incantations' that the agreement is
'admissible or subject to disclosure' or 'enforceable or binding' are present." (Id.)

Although CAJ does not propose revision of Section t128, it does recommend

a change in Section 1129. Section 1129 currently reads:

1,129. (a) Notwithstanding Sections 1,L22 and t127, an oral
agreement prepared in the course of, or pursuant to, a mediation,
may be admitted or disclosed, but only if all of the following
conditions are satisfied:

(1) The oral agreement is recorded by a court reporter, tape
recorder, or other reiiable means of sound recording.

(2) The mediator recites the terms of the oral agreement on the
record.

(3) The parties to the oral agreement expressly state on the
record that the agreement is enforceable or binding or words to that
effect.

(b) Upon recording an oral agreement pursuant to this section,
the mediation ends for purposes of this chapter.

CA] "endorses S 1120 if subsection (a)(3) is deleted." (Exhibit p. 9.) It explains

that "recitations of specific words or 'magic language' are unnecessary in those

circumstances, and the requirements of (aX3) will serve only to bar enforcement

of obviously valid agreements."

This is much like Mr. Holtzman's suggestion that an agreement reached

through mediation should be exempt from the confidentiality provision not only

if it states that it is "enforceable or binding or words to that effect," but also if the

agreement and the circumstances of its preparation otherwise show that the

parties intended it to be enforceable and binding. See Memorandum 96-70 at pp.

18-19 & Exhibit pp. 10-11. For essentially the same reasons set forth in
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Memorandum 96-70, the staff recommends against deleting subdivision (a)(3)

from Section LI29.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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Barbara GaaI
Cafifornia Law Revision Commission
4000 l4iddlefield Road, Room D-I
PaIo AIto,  CA 94303

Sent by FAx to (41s) 494-t827

Re: Proposed Legis laLion- Mediat ion Conf ident ia l i ty

Dear Ms. Gaal,

The Department of  fndustr ia l  Relat ions suggests t ,he fo l lowing
addi t lon to the proposed legis lat ion.  The purpose of  th is
addi t ion is to assure t ,hat  mediat lon services provided by the
State Mediat , ion and Conci l iat ion Service,  a div is ion of  the
Department of  Industr ia l  Relat ions,  receive. the same protect ion as
thaE which would be provided to other med.iators and mediation
processes.

We suggest addlng to sect ion i - l -20 (a) of  the proposed
legis lat ion an addi t ional  paragraph, as fo l lows:

(3) 'Mediat ion" l -ncludes act ions taken by the Depart ,ment of
Industr ia l  Relat ions to mediate labor disputes,  pursuant,  to
Labor Code sect ion 65.

As arternatives, Ehe same or sirnirar ranguage could be added to
paragraph (a) (1) r  or  to subdiv ls ion (b) or could be addeC as
subdiv is lon (d).

Labor Code sect ion 65 includes references to arbi t . rat ion
proceedings as wel l  as to mediat lon;  for  that  reason, any
reference to Labor Code s€ct ion 65 without a speci f ic  reference to
"rnediate" could be taken to refer to both arbltration procedures
and mediation procedures- To avold that result, it appears to be
necessary to include t,he word 'tmediate" in the ne'nr language.

The State Mediat ion and ConciLiat , ion Service (SMCS) of  the
Department of  rndustr l -at  Relat ions incrudes a staf f  of  15
medlators,  in san Francisco, Los Rngeles,  Fresno and San Diego. we
frequentl-y prowide mediatlon services to assist corlective
bargaining between public agencies cit ies, countJ-es, school
districts, transi.t, dlstricts and special. purpose dist,rl-cts and
unions of their employees. From time to time we provide rnediators
in coltective bargaining d.tsputes involvj-ng small private
employers and their  employeesi  some of  these dlsputes concern
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Robert, MurPhy
Aprl l  10,  1996
Fage 2

procedures for elections to determine r+hether employees of a
particular ernployer are to be represented by a union,

we urge addition of the sentences suggested here to avoid t,he
possibi l tEy that i f  the proposed fegis lat ion is enacted i t  may
later be argnred in a court proceeding in which one party seeks
disclosure of event,s at, a mediat.lon session cond.ucted by SMCS that
mediatlon services provided by SMCS were lntentionally excluded
from t,he protecEions provided by the new statutory provisions.

Counsel  for  Dlrector of  Industr i .a l  Relat ions

2
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THE COMMITTEE ON ADMINISTR-{TrON OF JUSTTCE

THE STATE BAR OF CALIFORI\IIA

Law Revision Commission
RECIIVED

CIcl' fi s ig..t8
File: K- ul t  I  --

October L 1996

vIA F'ACSIMIL, E (4r5| 494 1827

California law Revision Commission
Attention: Nat Sterling, Executive Secretary
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Re: CALIFORNIA LAW RE\II$ION COI\IMISSION'S TENTATTTIE
RECOMMENDATION ON MEDIATION CONFIDETYTIALITY
(MAY, 1996) ("RECOMMENDATIONS")

Dear Ladies and Gerrtlemen:

The Committee on drrminisuadon of Justice ('CAJ' or "the Committee") has cousiderecL the
recornmendations at several meetirgs. The following are CAJ's views:

Brief Description of lYhat the BiU is lqtetrded to Accomolish,

The California Law Revision Commission is recommending a zubstantial amendment to
Evidence Code sections 703.5, LL52.5, and 1152.5 dealing with mediation confidentiality,
aad conformiry revisions in Business and Professions Code section 467.5, Code of Civil
Procedure section 1775.10., Governune.nt Code sections 66032 and 66033, Insrrance Code
sections 10089.80 and 10089.82, and Welfare and Instigtious Code section 350. The puqpose
of the anendments is to clarify defuiitions, make it clear that a mediator rnay not be forced
to testify regarding events that took piace during the mediation, to protect the confidenriality
of mediation proceedings, afld to add protections for the mediator.

Ameudment fo Evidence Code $ 703.5

Section 703.5 prohibits a persotr presiding at a judicial or quasijudicial proceeding,
arbiEator, or mediator from testiffiqg in any zubsequent civil proceeding about a.uy
statemeflt, conduct, decision, or nrling at or in conjunctiorr with t]re prior proceedin*e, with
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Ca-lifomia law Revision Commission
October 8, 1996
Page 2

some limited exceptions. This anendmeDl would expand the prohibition ftom testimouy.in
any subsequent civil proceeding to any $rbsequeot ". . . arbiration, administrative
adjudication, civil actioD, or other non-criroinal proceeding. " The Commiftee stryports the
proposeJ.

Evidence Code $ I12O

Proposed Evidence Code section 1120 would defrne "mediation" and "nediator."
"Mediation" would meaD "a process in which a mediator faciiitates communication between
diqputaats to assist thern in reachiqg a mutually acceptable agreeurent. "

These definitions are reasonable. However, they are broad enough that they apply to more
than traditional mediation. For example, the definitiou of mediation aud of mediator are
broad enougb to cover sefilement coufereoces in pretrial, trial, and post-tial coun
proceedings. Enforcernent,and confidentiality of court settlertretrts is goveraed by a different
statute and different staudards than is mediation. See, e.9.,'Code Civ. Proc. $ 66a.6 and
Evid. C. $ 1152. Courts have broad powers to enforce cout-sq)ervised settlemeat
agrcemeffs w'hich tr)owers are not available in the unral mediation. Either Section 1120
shorlld expresiy include court proceedings, or it should expressly exciude them. We
understa-nd that the Iaw Revision Staff intends to make it clear that courrsupervised
proceediags are not witbin the scope of "meditation" as defuied have. W'e errcourage the
Commission !o elimilate the present ambiguity.

Evidence Code g 17:22

hoposed Evidence Code section LL22 woald revise some asllects of rnediation
confidentiality. If persons nconduct and participate' iD mediation ". . for the purpose. of
compromisrng, setiling, or resolving a diqpute in whole or in part . . .,u in zubstance:

a. Anything said or any admission made during the mediation is not admissible in
evidence or zubject to discovery, nnd disclosrue shall not be compelled, ra arry

. arbitration, administative adjudication, civil action, or other norrcriminal
proceeding. This is zubstantially the same as existing law. Note, however, that
this precludes ill &ction for rescission of the settlement which results frocn
mediatiou if the ground for rescission is ftaud committed by meals of
EtatemeDts made during the mediation that induced the agreernent.

4
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b, No doqmeut or writing as defined in Evidence Code seetion 250 which is
prepared for the purpose of, in the conrse of, or pursuant to the mediation, or
copy the,reof, would be admissible in evidence or zubject to discovery, and
disclo$rre of it could not be compelled. Uuder ttre new proposal, the u,riting
prepared for or duing the mediation could not be used in evidence later unless
all of tle panies Do the mediation agree . But a document otherwise adurissible
should not become inadmissible only because it was prepared for or used in a

. nrediation- Proposed Section LtZz(a)Q) should expressly except docurnents
described in proposed Section LL22(4&).

c. All communications, negodations, or settlement discussions by and between
participants or mediators during thr mediation shail renain confidential. This
is broader thau existing Section 1152.5(a)(3). That section now provides that
confidentiality only applies wheg "persons agree to conduct or participate in
mediation for the sole pqpose of compromisirrg, settling, or resolving a
dispute, in whole or in part " The Comsrittee supports this change. The
parties to mediation should feel free to be candid.

d- Eviderrce otherwise admissible or zubject to discover| outside a mediation does
not become inad:rrissible or protected from disclosure merely by being used in
the mediation. This is substantially the samc as current Evidence Code section
11s2.s(aX6).

Proposed Section LL22(c) provides that thi$ section does not make admissible evidence that is
inadmissible under Evideoce Code section 1152 or any other statutory provisiou and does not
limit the confidentiality provisions of Iabor Code section 65. This is substautially rhe same
as curretrt Section 1152.5(C).

Proposed Section Llz}(d) provides that, if a mediator is forced to testify with respect to any
communication, dosrment, or writirg in the mediation tbat is inadmissible and not nrbject to
disclosr:re under Section L122, the cor:rt Eust award reaSouable fees and costs to the
mediator against the person or persons seekiag that testimony- This is zubstartially the same
as existing Section 1152.5(d). For clariry's sake and to be complete, ttre Committee
recomrnends adding "or the production of documentsn on line 32 following ntestimouy."

Proposed Section ll2}(e)(L) provides that this section does not limit the admissibility of an
agree$\ent to mediate a dispute. This provision is new and is reasonable.

ID, FAGE 4/A

D
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Proposed Sectiort L122(e)Q) provides that the section does not limit the effect of an
agreement not to take a default in a pending civil actiorr, This is identical with existing law.

Proposed Section LI22(f) would make this confideutiality section applicable to
commuuications, documents, and ary writings (as defined in Evidence Code section 250) that
are made or prepared in the course of attempts to initiate mediation, regardless of whether arr
agxeemerlt to mediate is reached. This is new. It would protect from discovery disorssions
about whether or not to mediate, coDtacts with potendal mediators to see whether they would
be willing to act a-s noediators, aud the like, even if no agrcement to mediate rezuIts from
ttrose discussions. Since this lcill promote franlmess iu discussions about potential mediation,
the provision is reasonable, aad the Committee zupports it.

Proposed Section II22G) provides that nothing in proposed Section lL22 prcveuts gathering
information for research or educational purposes, so long as the parties and the"specific
clrrumstances of the controversy are not identified or identifiable. This has uo counterpart in
existing law. The Iaw Revision Commission starcs that it is copied from a Colorado statute
which allows gathering of informauon about mediatioo for research puqposes.

The Conrmittee opposes this provision. The I-aw Revision Commission off'ers no evidence it
is needed. The proposal is overbroad. For example, would people ga&erfug information
about mediadon be able to compel panies to mediatiou or the mediators to disclose deails of
the.communications made dwing the mediation? Much of the information which is
com.snrnicated in mediation is intended to be confidential and might be embarrassing if it
becasre public. If the information gatherers Eay compel disclozure of information the parties
do not want disclosed, the parties will not be candid in the mediation, for fear that fhe
hformation,might nltimately be leaked. Conversely, there is uothing in the proposal to
require coofidentiality on the part of the people who gather information about the mediation.
Once confidential information is given to these people, without restrictions and without any
protective laws or orders that can be eaforeed, they will be free to disclose tbe information,
whether the parcies or the mediators are hurt by tbe disclonrres or not.

Proposed Section 1123

Existing Evidence Code s€ction 1t52,.6provides, in substance, that a mediator may not file,
and a court may not corsider, any deciaration or fmding of any kind by the mediator, other
tbaa a reguired stercment of agreeneffi or tron-agrceneoq uuless all parties expressly agree
otherwise in writing before the mediation conrnenced. This prevents a mediator from
coercing a parry to senle by threatenbg to inform the assigued judge that the party is being

6
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unreasonable br presents meritless argtunents. The existing law has beeu dilued because
some courts have adopted local rules stating tlat a parq'participating in mediation is deemed
to have coIuenrcd in adva:rce to waive Section 1152.5. Tbe Law Revision commission cites
Conra costa superior Coun l-ocal Rule 207 (1996).

koposed new Section 1123 expands the protection in Section tL52.6 and prohibits a
medi"tor from zubmitting, or a court or other adjudicative body. from considering, any
assessgent, evaluation, recornmendation, or a finding "of any kind" by the mediator other
than a required statement of agleement or Don-agreelnEtrt, unless all parties in the mediation

expressly agree otberwise in wrifing prior to the commercemeat of the mediation. (It

exempts from this section media[on under Famiiy Code sections 3160, et seq.)

The Comminee zupports this proposai.

Propose.d Evidence Code $ 1f27

Existing Evidence Code section 1152.5(aXa) and part of Section 1152.5(a) contain provisions

regarding disclonre of mediation communications, The proposed ncw Section 1127 would
provide inat communications, documests, or any writings prepared for the Pur?ose of or in

the co*r* of a med.iation rmy be admitred or disclosed if (a) all persons who conduct or
otberwise pa:ticipate in the mediatioa expressly consent; or (b) the commurric?tion,
docr.rment, or writing is ao expert's analysis or a report prepared for the benefit of less than
ajloftheparticipatrtsitrthemediation,audthoseparticipentsexpresslyconsenttothe
discionge, and the communication, documetrt, or witing does not disclose auything said or
any admission made in the course of the mediation-

However, $ 1127(b) should be changed to rea-d:

A writteo sratem.ent otherrvise admissible is adnissible if it is
not precluded by ottrer rules of eviderrce and as long as it does
nor include $arcments solely made in the meditation'

The proposed. new section is more precise than its predecessor, ard the Commitee wor:Id

flpport it with this amendment.

ID.

7
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Proposed Sections 1128 and 1129

Erisfrag decisioaal law und.er current Sectiou Lt52.5 is inconsistent- Regents of thS
Universitv of California v. Summel 50 Cal. Rptr. 2d 200 (1996), held that Section 1152.5
does uot protect an oral statanent of settlement terrrs, Rvan v. Gprcia, n CaL App. ath
1006, 33 Cal. Rpr. 2d 15E (1994), held that Section LLSZ.S protects an oral statement of
settlement terms. If the panies reach an oral compromise in a mediation se$siou and
thereafter try to reduce it to witing, and the confidentialiry rules apply, the parties canrrot
enforce the oral compromise, b€cause evideuce of the oral compromise is inadmissible urrder
existiqg law.

The current proposals provide t}at an executed wrircn agrecment rezuIting from mediatiou
would 5g ldmissible if it expressly provides that it is admissible or zubject to disclosure, or
words to that effect (proposed Section 1128(a)); or if it provides tbat it is "eaforceable" or
"brndi''gn orwords to that efi'ect (proposed Section tt28(b)); or if all signatories to the
ag1eement expressly consent to disclosure (proposed Sectjon 1128(c)); or if the agreement is
used to show fraud, duress, or illegaliry that is relevant to any issue in dispute (proposed
Section 1128(d).

The Comminee nrpports these proposals in principle. However, ceflain members of the
Cornmittee are cotrcerned that satellite litigation, and firrther costs and time, will be expended
in determiniug whether n*agic incantations' that the agreement is "admissible or zubjecr to
disclosure" or nenforceable or binding" are present

hoposed Section 1129(b) also provides tlat, upon recording aD oral agreenent pursuant to
section tL29, the mediation ends for the purpose of this chapter, This is appropriate because
the panies may thereafter get into disputes when tbey anempt to menortallu;e an oral
agreement in writteu form. The couduct of the parties after the oral agleeanent is recited
should not be protected from disclosute in proceedings ei$er to enforce, to seek damages for
breach, or to rescind. Otherwise, the panies will Dot be able to offer eviderice which would
provide couxts with ttre basis for enforcing or terminating the rights aud duties under the oral
ag;rEement.

I
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The Comminee endorses g 1129 if nrbsecrion (aX3) is deleted. The recitatiors of-qpecific

words or "magic tangruge' ere unnecessary in those circumstances, and the reguirements of

(aX3) will serve only to bar enforcement of obviously valid agleemeffs'

California Law Revisios Commission
October 8, 1996
Page 7

Very truly yours,

Ll

Crrrtis E.A. Karaow
For The Committee on Adminiskation of Justice

cc: Denis T. Rice
Robert C. Vanderet
Monroe Baer
David C. long
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Government Code Sections 11420.10-11420.90

$ 11.120.10. Ilcferral of procecdings

Opemliuc Jttllt t, 1997.

(a) An agency, uith the consent of all the palties, rnav lefel a dispute that is the subject of an
adjudicative proeeeding for lesoluilon by any of the follclting ureans:

(l) Mediation by a neutral nrediator.

(2) tsinding arbitlalion b.v a neutlal albitrator'. Arr arralrl in n binrling ar'lritlation is subject to jutlicial
review in the nranner provided in Chapter 4 (conrrnencing uith Section 1285) of Title 9 of Par'1, 3 of tlte
Code of Civil Procedure.

(3) Nonbinding arbitration by a neutral albih'ator'. The albitlator's decision in a nonbinding arbitra-
tion is final unless l'ithin 30 days after the arlritrator delivers the arvard to the agency head a palty
requests that the agency conduct a de novo adjudieative proceeding. If the decision in the de novo
proceeding is not urole favorable to the party electing the de novo proeeeding, the palty shall pay the
costs and fees specified in Section 1141.21 of the Code of Cilil Procedule irrsofar as applicable in the
adjudicative ploceeding,

(b) If anothel statute requiles mediation ol albitration in an adjudicative proceeding, that sfatute
prevails over this section.

(c) This section does not apply in an adjudicative proceeding to the extent an ageucy by regulation
provides that this section is not applicable iu a llloeeeding of the agency.

(Added by Stals.1995, c. 938 (S.B.523), $ 2i, opelative Jull' 1, 1997.)

$ 11420.20. Model regulations; contents

Operatiue July t, 1997.

(a) The Office of Administrative Hearings shall adopt and pronrulgate model regulations for alfer.native
dispute resolution under this article. The model legulationJgou"rn alternative d'ispute r.esolution by an
agency under this article, except to the extent the agency by regulation provides inconsistent rulei o1
provides that the model regulations al'e not applicable in a pr.oceeding ofihe agency.

(b) The nrodei legulations shall include plovisions for selection and compensation of a rnediator. or
arbitrator', qualifications of a nrediator or arbitrator, arrd confitlentiality of tie nrediation or albitr.atiou
ploceeding.

(Added by Stats.1995, c. 938 (S.B.523), $ 21, operative July t, 199?.)

$ 11.120.30. Crrnl ' i r lential i ty of comnrunicatiorrs

Operatirc July 1, 19r) i .

Notwithstarrdirtg an.r' otltet' 1lt'ovision of las', a eornuruuication nrade in alternative dispute resolution
undel this article is plotected to the following extent:

(a) Atr.tthing said, any atlnrission nrade, antl any docunrerrt plepaled in the course of, or.pulsuant to,
mediatiolt untlcr this article is a coniidential conrnrunication, and a palty to the mediation has a pr.ir,ilege
to refuse to tlisclose artd to prevent another fi'orn disclosing the eornmunication, t'hethel in an
adjudicatile 1u'ocet'dirrg, civil action, or other ploceecling. This subdivision does not limit the arlrnissilrili-
ty of elidenee if all palties to the ploceedings consent.

(b) No rel'erence to nonbintling arbitration ploceedings, a decision of the albitrator that is lr:jecterl b','
a pat't;r's t'eqttest fol a de rrovo adjudicative ploceeding, the evidence ploduced, ot.any othel aspert of tlre
ubitration ttral'l.re nratle itt an adjudicative proceeding ol eivil action, rrhethet'as affun'rative elirlence, b.v
$aJ' of inq)eochurent, ol fol any other purpose.

(c) No tnetliatol ol arbit.r'atot'is conrpetent to testify in a subserluent adrninistrative or civil lrlocecrlirrg
as to an;' sttttetttetrt, conduct, decision, or oldel occnlling at, ol in conjunction rvith, the alLelnalive
dispute resolulion.

(d) Eviclettce o[heutise admissible outside of alternalive dispute lesolution under this article is not
inadrnissible or pt'otected from disclosure solely by leason of its introduction or use in alternative dispute
resolution untlel tlris alticle.
(Added by Stats.l$95, c. 938 (S.8.523), $ 21, operative July 1, 1997.)
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